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Next Steps

What are possible next steps that would build upon the results of this project? Could any data or tools
resulting from the project have the potential to be used to answer new research questions by future medical
students?

Having future medical students work to bring the ACEP sample downcoding bill to the Oregon legislature.

Please follow the link below and complete the archival process for your Project in addition to submitting
your final report.

https://ohsu.cal.qualtrics.com/jfe/form/SV 3ls2z8V0goKiHZP
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This report describes work that | conducted in the Scholarly Projects Curriculum or alternative academic
program at the OHSU School of Medicine. By typing my signature below, | attest to its authenticity and
originality and agree to submit it to the Archive.
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Report: Informationin the report should be consistent with the poster, but could include additional
material. Insert text in the following sections targeting 1500-3000 words overall; include key figures and
tables. Use Calibri 11-point font, single spaced and 1-inch margin; follow JAMA style conventions as
detailed in the full instructions.

Introduction (2250 words)

COVID has decimated the workforce and hospital balance sheets over the last two years. One of the ‘front
lines’ of this pandemic as well as most social determinants of medicine is the Emergency Department.
However, even during these challenging times, insurance companies have attempted to find ways to pay
emergency physicians and hospitals less for the same amount of work. These policies are increasing already
high barriers for emergency departments to provide high quality care for everyone who requires it.

For the last few years, insurance companies had trialed retroactive denials for patients who
presented to the emergency department but were discharged with a nonurgent diagnosis. The Emergency
Medical Treatment and Labor Act (EMTALA) is a federal law that stipulates that emergency departments
cannot turn anyone away from the department until they have been examined and deemed to be at low
risk of life or limb threatening injury. This also relies on the prudent layperson standard, which is defined by
states and in Oregon is defined as a condition “that manifests itself by acute symptoms of sufficient
severity, including severe pain, that a prudent layperson possessing an average knowledge of health and
medicine would reasonably expect that failure to receive immediate medical attention would:” !

Therefore, retroactive denials in the emergency department were the perfect place for insurance
companies to deny reimbursement from, because as long as a patient had a concern that could be life
threatening, the emergency department was under the legal (and moral) obligation to provide them with a
high level of care until potential pathologies were ruled out.

However, with the Consolidated Appropriations Act, 2021 now enactedinto law, insurance
companies were no longer allowed to retroactively deny coverage for patients.? This was good for patients,
but insurance companies had already begun looking into ways to cut costs associated with paying for
healthcare administration in the emergency department. This took the guise of retroactively ‘downcoding’
prior emergency department visits. When patientsarrive at the emergency department, they are triaged.
This means that patients are given a number determining the potential severity of the patient presentation
(usually from 1, most severe to 5, least severe). Triage is a common method of emergency department
workflow management which determines how quickly tests are taken, how soon the patient needs to be

1 https://oregon.public.law/statutes/ors_743a.012

2 https://www.congress.gov/bill/116th-congress/house-bill/133 /text
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seen by a physician, and what type of imaging needs to be done (and again, how quickly). Examples of level
1 triage include major accidents and 2 include chest pain which could be due to myocardial ischemia/ST
segment elevations (“heart attacks’). The hospital is paid a certainamount for level 1 & 2’s and less as the

number goes down toward5.

Downcoding entails looking at the initial triage code for a patient, and if the patient is later found to have a
non-life threatening condition, then they are ‘downcoded,’” which means that the insurance company says
that while they were triaged for chest pain at level 2 which determined a person should be seen quickly,
but that person turned out to have GERD (or acid reflux), then they will retroactively reimburse for a triage
of 4 or 5. This means that while the patient will now pay the same amount as they would have originally,
physicians and hospitals are being paid less. While it is obviously advantageousthat the federal No
Surprises Act prevented patientsfrom being stuck with a surprise bill, it is less advantageousthat already
strained rural hospitals are much more likely to be harmed by this. It also runs the risk that hospitals that
are owned by private equity will view emergency departments (already less profitable than many other
specialties due to EMTALA and being the safety net for the underserved) as a financial liability and further
prune down financing offered. Furthermore, emergency physicians, who were on the front lines of the
global pandemic, are likely to be reimbursed at lower rates. While some would counter that physicians are
well compensated, this ignores the fact that emergency medicine physicians suffer some of the most severe
levels of burnout, even prior to the COVID pandemic. If communities are to expect (as they should)
continued high quality care from experienced physicians, then cutting the pay of people who have lived
through traumatic events for over two straight years who were already burned out is the last possible
option to help make sure there are emergency medicine physicians available.

The Oregon College of Emergency Physicians, before | had connected with them, discussed this issue with
the Department of Consumer and Business Services which is responsible for insurance regulation, who
statedthat they were only able to adjudicate disputes betweeninsurers and hospitals/physicians when the
insurance company was refusing any payment. In other words, because the insurance company was paying
something, there was nothing they felt they were able to do.

Methods (>250 words)

To begin with, | asked around OHSU about physicians who were interested in policy. | was quickly
connected with Dr. John Moorhead, who a mentor of mine when | asked, simply said “he’s the guy you
want to talk with.” Dr. Moorhead is a long-serving advocate for his patients, emergency physicians, and the
field of emergency medicine as a whole. When we first met via zoom, | explained my desire to prevent
surprise billing due to retroactive denials. As this waswell over a year ago, he mentioned that the federal
No Surprises Act had been passed but not yet enacted. So while there were still reports of retroactive
denials, these practiceswould be limited to the next few months. However, he mentioned downcoding and
its effects on physician and hospital compensation.
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While | was unaware where to start on this, he was more thanwilling to invite me to a board meeting of

the Oregon College of Emergency Physicians, which just so happened to be extremely interestedin the
topic. | attended a meeting and realized that they had a dedicated reimbursement working group that was
working on downcoding. Katy King, the governmental relations head of OCEP was also someone who
worked closely with the statehouse on this and many other issues. One thing that OCEP as well as the
American College of Emergency Physicians wasworking on was gathering data on how often downcoding
was happening in both Oregon and in other states throughout the country. Currently, thereis no firm data
on the percentage of times this happens, there have been reports in Oregon of this happening most often
with Moda Health, but downcoding had not yet seemed to become the default policy for every insurance
claim. Potentially this was the same ‘trial balloon’ that insurance companies had floated when beginning
retroactive denials. As the federal No Surprises Act went into effect, OCEP, ACEP, and other interested
parties startedto prepare for more downcoding events in an environment where the Department of
Consumer and Business Services was refusing to step in.

| had begun to think that writing a bill could be helpful to pass in Oregon. But OCEP and ACEP as well as
other state chapters had already begun the hard work of drafting a bill. | created a short amendment to the
ORS (Oregon Revised Statute) to see if a short amendment would be easier to pass than the large bill during
the short legislative session that ended in March 2022, as well as for my own learning.

Prior to matriculating in medical school | had been engagedin activism through various means. | had helped
found community action groups in India which would petition local government officials, | had worked at
the Indiana Civil Liberties Union (a state branch of the ACLU), | had worked on PR for local nonprofits, and |
had worked on statewide political campaigns in Indiana while getting my masters in public affairs. | realized
that political pressure both from concerned citizens to their state representatives as well as from legislators
to the Department of Consumer and Business Services would be more likely to change the internal
workings of DCBS. So | decided to help create a fact sheet for both individuals who were interested in policy
as well as legislators who would require an introduction to the issue that did not require prior medical
knowledge.

These fact sheets could be given through visiting congressional offices, but in order to reachthe general
public, or at least those who may be interested in this issue, further outreach would be required. As OCEP
was interested in this topic, they were open to the idea of fielding the topic on their website as well as
using their social media regarding it.

With that in mind | decided to create a ‘social media toolkit’ regarding the issue. To do this | createda
series of sample tweets as well as a clear outline of both how to target subgroups of the population and
what subgroups (those interested in healthcare policy, physicians, nurses, etc.) However, we would need to
define what metrics meant success in a social media campaign as well as give people who engageda
tangible and simple task to help influence legislators. For this | created an ‘ask,” which consists of a short
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form letter describing downcoding and why preventing it is important where all they have to do is sign their
name and email it to their representatives. | also included a website where anindividual just needs to enter
in their address to find the emails of exactly who to send it to.

| then realized that many others would be interested in this topic, and so identified other organizations
who, when OCEP would begin this campaign, would reach out to to help amplify their message and the
request to reachout to legislators.

| also created an email to goout to everyone who subscribes to OCEP’s newsletters which is slightly more
technical comparedto outreach to the general public. And | created a sample press release to go out to
reporters who may be interested in covering this topic.

Finally, I identified a list of statewide and local newspapers to whom OCEP could reachout to in order to
publish an op-ed. The statewide newspapers would be a wonderful way to reachout to a large group of
people, and the local newspapers could be targetedtoreach members of the legislature who would most
likely monitor their local papers closely.

| Results (>500 words)

N/A as not a research project.

| Discussion (>500 words)

One of the most interesting parts of this project was learning just how slow enacting change canbe. Having
worked in public affairs, | knew that this wasthe case, but | had never tried to work on enact specific
legislation. At the ACLU | wastasked with running public relations against certainbills in Indiana and
publicizing court battles that lawyers for the organization were engagedin, but passing legislation is much
different than trying tostop it.

| was lucky to have been warned about this from board members at OCEP, they were clear thatissues such
as downcoding are large and complicated and require a long termview of solutions. It was clear that
organizationslike OCEP were on the front lines of a very protracted battle on many different fronts.

The most important takeaway for me was the idea that you will need to prepare over long periods of time
to create legislation, political advocacy campaigns, and enacting change. Going into emergency medicine is
planning to be exposed to many of those who have fallen through the cracks of society in various ways. In
order to prevent burnout and feeling as if I’'m not making a difference in the upstream problems that many
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face, | amlooking forward to continue working with advocacy groups throughout my career.

Conclusions (2-3 summary sentences)

This was a wonderful experience which taught me about the importance of finding potential allies in
public policy. These people will often have experience in other aspects of policy and may have been
working on similar issues.

AppendixA

Below is a ‘bill for an act’ which alters the ORS. Bolded is the additional text that | had added.

A BILL FORANACT

Relating to healthcare insurance reimbursement to hospitals and doctors; amending ORS
Be It Enacted by the People of the State of Oregon

SECTION 1. ORS 743A.012 is amended to read:

743A.012 1(a)

As used in this section:

(1)(@)'Behavioral health assessment” meansan evaluation by a behavioral health clinician,in person orusing telemedicine, to
determinea patient'sneed forimmediate crisisstabilization.

(b) “Behavioral health clinician” means:

(A) Alicensed psychiatrist;

(B) Alicensed psychologist;
(C) Alicensed nurse practitionerwith a specialty in psychiatric mental health;
(D) Alicensed clinical social worker;
(E) A licensed professional counselororlicensed marriage and family therapist;
(F) A certified clinical social workassociate;
(G) Anintern orresident who isworking under a board-approved supervisory contractin a clinical mental healthfield; or

(H) Any otherclinician whose authorized scope of practice includesmental health diagnosisand treatment.
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(c) “Behavioral health crisis’ meansa disruption in an individual'smental or emotional stability or functioning resultingin an urgent

need forimmediate outpatienttreatmentin an emergency departmentoradmission to a hospital to prevent a seriousdeterioration in
the individual'smental or physical health.

(d) “Emergency medical condition” meansa medical condition:

(A) Thatmanifestsitself by acute symptomsof sufficient severity, including severe pain, that a prudent layperson possessing an
average knowledge of health and medicine would reasonably expect thatfailure to receive immediate medical attention would:

(i) Place the healthof a person, oran unbom child inthe case of a pregnant woman, in seriousjeopardy;
(i) Resultin serious impairment to bodily functions; or

(iii) Resultin seriousdysfunction of any bodily organ or part;

(B) With respectto a pregnant womanwho ishaving contractions, for which there isinadequate time to effect a safe transferto another
hospital before delivery orforwhich a transfermay pose a threat to the health or safety of the woman orthe unborn child; or

(C) Thatisa behavioral health crisis.

(e) “Emergency medical screeningexam” meansthe medical history, examination, ancillary testsand medical determinations
required to ascertain the nature and extentof an emergency medical condition.

(f) “Emergency services” means, with respect to an emergency medical condition:
(A) An emergency medical screening exam or behavioral health assessment that iswithin the capability of the emergency

department of a hospital, including ancillary servicesroutinely available to the emergency departmentto evaluate such
emergency medical condition;and

(B) Such further medical examination and treatment asare required under42 U.S.C. 1395dd to stabilize a patient, to the
extent the examination and treatment are within the capability of the staff and faciliiesavailable at a hospital.

(g) “Grandfathered health plan” hasthe meaning giventhattermin ORS 743B.005 (Definitions).
(h) “Health benefit plan” hasthe meaning giventhat term in ORS 743B.005 (Definitions).
(i) “Priorauthorization” hasthe meaninggiven thatterm in ORS 743B.001 (Definitions).

(j) “Stabilize” meansto provide medical treatment asnecessary to:

(A) Ensure that, within reasonable medical probability, no material deterioration of an emergency medical condition islikely to occur
during orto result from the transfer of the patient from a facility; and

(B) With respectto a pregnant womanwho isin active labor, to perform the delivery, including the delivery of the placenta.

(2) All insurersoffering a health benefit plan shall provide coverage without prior authorization foremergency services.
(a) Reimbursement for services rendered and evaluation in the emergency department shall be determined by initial triage from
emergency department staff and presenting symptoms and by emergency services received, not by final diagnosis.

(A) Disputes regarding payment levels between healthcare providers or hospitals and insurers shall be under
the purview of the Department of Consumer and Business Services.

(B) Emergency services received as defined by 743A.012 section (1)(f)(B)
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(b) Disagreements between providers or hospitals and insurers shall be adjudicated with the assistance of the Department of
Consumer and Business Services

(C) The Department of Consumer and Business Services shall be entitled to adjudicate both disputes over
nonpayment and decreased levels of payment.

(3) A health beneéfit plan, otherthan a grandfathered health plan, must provide coverage required by subsection (2) of thissection:

(@) For the services of participating providers, withoutregard to any term or condition of coverage other than:

(A) The coordination of benefits;

(B) An affiliation period orwaiting period permitted under part 7 of the Employee Retirement Income Security Act, part A of Title XXVII
of the Public Health Service Act or chapter 100 of the Internal Revenue Code;

(C) An exclusion otherthanan exclusion of emergency services; or

(D) Applicable cost-sharing; and

(b) For the services of a nonparticipating provider:

(A) Withoutimposing any administrative requirement or limitation on coverage that ismore restrictive than requirementsorlimitations
thatapply to participating providers;

(B) Withoutimposing a copayment amount or coinsurance rate that exceedsthe amountorrate for participating providers;

(C) Withoutimposinga deductible, unlessthe deductible appliesgenerally to nonparticipating providers; and

(D) Subject only to an out-of-pocket maximum that appliesto all servicesfrom nonparticipating providers.

(4) All insurersoffering a health benefit plan shall provide information to enrolleesin plain language regarding:

(a) What constitutesan emergency medical condition;

(b) The coverage provided foremergency services;

(c) How and where to obtainemergency services; and

(d) The appropriate use of 9-1-1.

(5) Aninsurer offering a health benéefit plan may not discourage appropriate use of 9-1-1 and may not deny coverage foremergency services
solely because 9-1-1 was used.

(6) Thissection isexemptfrom ORS 743A.001 (Automatic repeal of certain statuteson individual and group health insurance). [Formerly
743.699;2011¢.500838;2017¢.273 §4;2019¢.358 §41]

AppendixB

Below is a copy of a powerpoint deliveredto OCEP including A sample letter for OCEP Membersto send to
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their legislators, a sample link in the OCEP website for determining where to send their letters, a social
media toolkit, a list of organizations OCEP could potentially partner with, a sample letter for members of
the public to contact legislators with, a sample press release to announce an ‘anti-downcoding campaign,’ a
sample list of newspapers and journals to target regarding the need to change downcoding and a

discussion on timing of any press release/campaign.

N

DOWN-CODING
MEDIA CAMPAIGN
IDEAS FOR OR
ACEP

WHAT ARE WE HOPING TO
ACHIEVE?

* Raise awareness in the general public2
* Raise awareness with emergency physicians in Oregon?

ﬁ_..—’ .

HOW CAN WE ACHIEVE THIS?

* By ensuring that legislators and the executive branch are made aware of
the issue.

» By demonsirating political will for action on this issue by their constituents.
By laying the groundwork on behalf of OR ACEP before meeting with

legislators.
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—

THE STATE LEGISLATURE LOOKUP

Oregon State Legislature

HOW CAN WE HELP PEOPLE FIND
THIS FORM LETTER?

. Social Media Campaign
1. Promoted tweets

2. Working with partner organizations/people
3. Funding?

4. Social Media Toolkit
. Letter to members
. Press Release/Media Campaign
. Op-Eds

Oregon ACEP @oregonacep! - Nov 23

Emergency Physicians have our back, now it's time for us to have theirs.
Help us stand urance companies who are trying to cut costs at the
expense of patient care.

Find out how to help at

Targeting features

Keywerds oprons
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WORKING WITH PARTNER
ORGANIZATIONS AND PEOPLE

4 M EMERGERCY
MY CHOICE

Oregon @Assomailon

of Hospnals and Health Syslems

&

OHsU

HOW CAN THEY HELP?

* Retweets/shares
« Sending messages to their email list.

SOCIAL MEDIA TOOLKIT

« If desired, can come up with >10 suggested tweefs and suggested timeline
for posting and refweeting.

2) LETTER TO MEMBERS

= 1) Infroduce the problem
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LETTER TO MEMBERS CONTD.

+ 2) Ask for their help

‘ BB orecon acer

FOR IMMEDIATE RELEASE

Zhe Oregonia 4) OP-EDS

« There are 16 daily newspapers in Oregon

The Register-Guard

+ ~92 Weekly/semi-weekly/monthly newspapers
« Of these, could submit op-eds in papers serving
influential legislators’ district.

PORTLAND
BUSINESS JOURNAL

statesman journal

@

TIMING

+ To maximize impact, will want to publish press releases, op-eds, social media
campaigns, and direct outreach at the same time.
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